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1) There has never been a controversy between the parties that section 2.1.8 allows traffic only 
transfers and CCI must maintain its revenue and time commitment. CCI would be responsible for 
potential shortfall on the revenue commitment and potential termination on the time 
commitment. The only controversy was fraudulent use under section 2.2.4 in 1995 and that 
AT&T defense was denied by Judge Politan in 1996. To follow is the chronological flow of 
AT&T’s position and how it changed and how it intentionally deceived the Courts and tried to 
scam the FCC until the FCC issued its 2007 Order.  
 
(Judge Politan’s May 1995 Decision pg. 10 para 2) 

On January 13, 1995, PSE and CCI jointly executed and submitted written orders to 
AT&T to transfer the 800 traffic under the plans CCI had obtained from the Inga 
companies to the credit of PSE. Only the traffic was to be transferred, not the plans 
themselves. In this way, CCI would maintain control over the plans while at the same 
time benefiting from the much larger discounts enjoyed by PSE under KT-516. AT&T 
refused to accept this second transfer on the ground that CCI was not the customer of 
record on the plans at issue, and thus could not transfer the traffic under those plans to 
PSE. AT&T was further troubled by the fact that if only the traffic on the plans and 
not the plans themselves were transferred to PSE, the liability for shortfall and 
termination charges attendant thereto would then be vested in CCI: an empty shell in 
AT&T's view.”  

 
 
AT&T 3/21/1995 cross examination of Mr. Inga:  

Whitmer: Q: Mr Inga, you know, do you not that if the service, except for the 
home account—or Mr. Yeskoo called it the “lead account” ---is transferred to 
PSE the shortfall and termination liabilities remain with Winback & Conserve, 
isn’t that correct?  
Inga: Yes 
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Politan March 1996  

“Indeed, AT&T's own counsel focused the issue by indicating that the 
tariffed obligations “involved herein” are all tariffed obligations, for 
which “CCI, not PSE” would be obligated.  

 
2) FCC 2003 confirms that it agreed with the District Court’s obligation allocation which was 
done under 2.1.8: Decision Pg. 7 
 

CCI and PSE retained the benefits and obligations of their respective agreements with 
AT&T.  We note in this regard that both the forms submitted to AT&T and the agreement 
between CCI and PSE stated that CCI would continue to subscribe to its existing CSTP II 
plans. Thus, CCI still would have to meet its tariffed commitments, without the use of the 
traffic moved to PSE, and AT&T also would remain obligated to CCI under the terms of 
Tariff No. 2. (FN 50) The moved traffic would be used to meet PSE’s CT 516 volume 
commitments and, once moved, would no longer be associated with CCI’s CSTP II.  If 
the traffic were moved away from CCI under Tariff 2, to PSE under Contract Tariff 516, 
AT&T would get less money for the same traffic – the traffic would be discounted 66 
percent instead of 28 percent. (FN 51) 
 
 Pg7 fn50: Under 2.1.8 Accordingly, at least theoretically, the traffic might have been 
returned to CCI at some point to enable it to meet any CSTP II obligations. 
 
Pg 7 Footnote 51 under header 2.1.8:“See First District Court Opinion at 5”.   
(3) CCI would continue to be responsible to AT&T for any commitments associated 
with the CSTP II Plans (which would not be discontinued); and (4) PSE would assist in 
moving accounts back to CCI upon written notice from CCI that AT&T required CCI to 
meet its commitments. 

 
 

3) The FCC’s task was to interpret AT&T’s sole defense of fraudulent use under section 2.2.4 of 
AT&T’s tariff.  Fraudulent use took the position that CCI as an AT&T Customer of Record must 
keep its revenue and time commitment because it is not transferring its CSTPII/RVPP plan—it is 
transferring traffic only (end user locations from the plans).  Therefore AT&T’s position was that 
CCI would not be able to meet the revenue commitment and if substantial traffic was transferred 
to PSE’s discount plan CT-516. AT&T’s sole defense:  
 
 FCC 2003 Pg.10 para 13.  

 
“Because AT&T did not act in accordance with the “fraudulent 
use” provisions of its tariff, which did not explicitly restrict the 
movement of end-user locations from one tariff plan to another, 
AT&T cannot rely on them as authority for its refusal to move the 
traffic from CCI to PSE. AT&T does not rely upon “any other 
provisions of its tariff” to justify its conduct.” 

 
 
4) AT&T and plaintiffs were in agreement that section 2.1.8 allows traffic only transfers and CCI 
would need to maintain its revenue and time commitment. Failure to meet the revenue 
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commitment would result in shortfall charges. Failure to meet time commitment would result in 
termination charges. AT&T was not concerned with the termination charges because it did 
understand that CCI was not going to terminate its non-transferred plans. 1 
 
Here as Exhibit A is page 4 of AT&T’s April 15th 2003 brief to the FCC.  
 

As AT&T's customers-of-record, the Petitioners were responsible 
for the tariffed shortfall and termination charges. [AT&T 
footnote 3 below] Moreover, as AT&T has already demonstrated, 
as AT&T's customers -of-record Petitioners were precluded under 
the governing tariff from transferring their CSTPII Plans to PSE 
unless PSE agreed to assume all of Petitioner's obligations under 
those same plans, including tariffed shortfall and termination 
charges.  

 
AT&T Footnote 3: Is explaining that the tariff definitions of a CSTPII/RVPP at 3.3.1.Q requires 
that since CCI is not transferring its plan and remains an AT&T Customer of Record on the CCI-
PSE traffic only transfer, CCI is responsible for its keep its Revenue and Time Commitment and 
thus is responsible for potential shortfall and termination liability for failure to meet the plan 
commitments.    

 

 
 
Here as Exhibit G are the 3.3.1.Q definitions of CSTPII/RVPP plans. The last bullet on the page 
is what AT&T is referring to in its fn 3 footnote as CCI must continue to be responsible for the 
shortfall and termination charges for failure to meet the revenue and time commitments of the 
CSTPII/RVPP plan. CCI did not transfer its plans so the shortfall and termination remained with 
CCI. It explains that under the tariff there is a difference in which obligations transfer depending 
upon whether a (traffic only non-plan transfer) or a plan transfer is ordered. The parties agreed 
that revenue and time commitments and their associated potential liabilities for shortfall and 
termination charges only transfer on a plan transfer.  
 
Since the CCI-PSE transfer was a traffic only transfer, that required CCI to maintain the 
Customer of Record revenue and time commitments AT&T understood plaintiffs were strictly 
adhering to section 2.1.8 so AT&T relied upon its fraudulent use provision 2.2.4 to deny the 
transfer. 2 
                                                           
1 FCC 2003 Decision Page 8 fn 56: Opposition at 5.  Although AT&T also argues that the move also 
avoided the payment of tariffed termination charges, id., it separately states that termination liability 
(payment of charges that apply if a term plan is discontinued before the end of the term) is not at issue 
here.  Opposition at 3 n.1.  That is consistent with the facts of this matter; petitioners never terminated 
their plans.  Accordingly, termination charges are not at issue in this matter.     
2 AT&T understood plaintiffs were strictly adhering to section 2.1.8 so AT&T on February 16th 1995 filed 
Tr8179 with the FCC. It was an attempt to retroactively change section 2.1.8 to cover the CCI_PSE 
transfer so when substantial traffic was transferred AT&T could force the plan to transfer which was the 
only way it could force the plan commitments to transfer. The FCC advised AT&T that such a change in 
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So the parties agreed section 2.1.8 allowed traffic only transfers and CCI would need to 
maintain its revenue and time commitment. The only controversy as Judge Politan and the 
FCC stated was AT&T trying to rely upon its fraudulent use 2.2.4 section to deny the CCI-PSE 
section 2.1.8 traffic only transfer. Judge Politan in March 1996 issued the injunction because he 
understood the CCI plans were pre June 17th 1994 grandfathered and thus immune from the 
potential shortfall charges AT&T claimed. Here as EXHIBIT O are the 1995 and 1996 versions 
of discontinuance with or without liability and pre June 17th 1994 plans are exempt from 
penalties.   
 
 
3) AT&T continued the position that revenue and time commitments do not transfer on a traffic 
only transfer before the DC Circuit. AT&T’s position to the DC Circuit was that 2.1.8 does address 
traffic only transfers without the revenue and time commitments. AT&T reply brief to DC Circuit 
maintained its position that section 2.1.8 did allow traffic only transfers and of course as AT&T’s 
Customer of Record it would have to maintain its revenue and time commitment. AT&T Statement to the 
DC Circuit on pg 9:  
 

“Section 2.1.8 “addresses” the transfer of end-user traffic without the associated 
liabilities.”  (AT&T added emphasis on the word: without) 

 
AT&T Oral Argument to DC Circuit  
 

Mr. Carpenter: Now what obligations they are going to end up assuming will vary 
depending on what service is being transferred. (11/12/04 DC Circuit ORAL 
Argument pg.12 Line 12  

 
AT&T Counsel Carpenter during Third Circuit Oral:  
 

We point out in our brief that there’s a distinction between transfers of entire 
plans, and transfers of individual end-users locations. That when the “plan” is 
transferred, "all the obligations" have to go along with it. (Pg 15 line 9)  

 
Here as EXHIBIT M bullet 4 is a tariff page that confirms that locations can move from one 
CSTPII plan to another CSTPII plan and the cost AT&T charged was $50 per location.  The $50 
charge only was when section 2.1.8 was used as there was no way for AT&T to track if one 
customer deleted an account and another customer signed up an account. Here as EXHIBIT N 
is promo 183 that allowed accounts to transfer without the $50 per location fee. We used section 
2.1.8 to do this transfer of 487 account locations to Winback plan ID 1658 on 8.1.94 and AT&T 
wrote confirmed. Here as Exhibit Q is the March 20 1998 2.4.1.A 4 Proof of Authorization for 
carrier Change and 2.4.1.A B Agency Agreement which plaintiffs actually did not need at the 
time of the Jan 13th 1995 CCI transfer but plaintiffs had anyway. Plaintiffs President Mr Inga 
owned all four companies 100%; however plaintiffs often transferred traffic to and from other 
AT&T reseller plans via 2.1.8 and therefore obtained from each customer a full Letter of Agency 

                                                                                                                                                                                           
2.1.8 would be substantive and thus prospective and the CCI-PSE transaction would be grandfathered, so 
AT&T withdrew the Tr. 8179 on June 2nd 1995 after the May 1995 Decision.  
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to have total control over the end-user locations before the regulations within this Exhibit Q were 
ever introduced into the tariff.      
 
4) AT&T understood that the revenue and time commitments only transfer on a plan transfer not 
a traffic only transfer so AT&T misrepresented that the CCI-PSE transfer was a PLAN 
TRANSFER not a traffic only transfer. AT&T misrepresented to the DC Circuit “in this case the 
relevant WATS services are the CSTPII plans not traffic only. (DC Circuit page 7-8) 
 

“There, AT&T noted in passing that “in this case the relevant WATS services are 
the CSTP II Plans.”....[Section 2.1.8], by its terms, allows a transfer of CCI’s 
service to PSE only if PSE agreed to assume all obligations under those plans. 
Yet CCI explicitly amended the transfer of services form to read “Traffic Only.” 
By expressly declaring that it did not intend to effectuate a transfer of all 
obligations under the plans to PSE . . . the proposed transfer, on its face, violated 
the terms of Section 2.1.8.” 

 
5) Above AT&T is saying that if the CCI-PSE transaction was a plan transfer it violated 2.1.8 
because the revenue and time commitment did not transfer. Plaintiffs agree that on a plan transfer 
the revenue and time commitment would transfer. The revenue and time commitment did 
transfer when the Inga Companies PLANS were transferred to CCI. But the CCI-PSE transfer 
was not a plan transfer.  
 
6) AT&T’s statement above regarding they wrote “Traffic Only” on the form was AT&T 
conceding that “traffic only” meant traffic only not a plan transfer. However AT&T at oral 
argument in DC Circuit AT&T Counsel Carpenter short quoted the “Traffic Only” sentence 
down to Traffic Only and said “traffic only” meant traffic only don’t transfer any obligations. 
This misrepresentation led to plaintiffs post oral argument motion to correct the record 
mentioned in the last footnote of the DC Circuit Decision.  
 
7) In any event the position of AT&T from Judge Politan in 1995 through the DC Circuit was 
that only on plan transfers do the plans revenue and time commitment transfer.  The DC Circuit 
correctly understood that traffic only does transfer on a traffic only transfer under 2.1.8:  
 
 
The DC Circuit also found that 2.1.8 allowed traffic only transfers stated on pg.8:  
 

Absent such reliance, the commission provides us with little reason 
why the plain language of Section 2.1.8 fails to encompass 
transfers of traffic alone. 

 
and the DC Circuit Decision stated on pg.10: 
 

As the foregoing discussion indicates, we find the Commission’s 
interpretation implausible on its face. First, the plain language of 
Section 2.1.8 encompasses all transfers of WATS, and not just 
transfers of entire plans. 
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8) The interesting about the DC Circuit Decision was that the DC Circuit determined that section 
2.1.8 allowed traffic only transfers but said it did not see it on its face.  

 
DC Circuit Page 7: The Section on its face does not differentiate 
between transfers of entire plans and transfers of traffic 

 
Judge Politan nor the DC Circuit saw where in the tariff language that section 2.1.8 explicitly 
allows traffic only transfers but DC Circuit decided that it does anyway. Actually section 2.1.8 
does indeed differentiate “on its face” that “any number” of accounts can be transferred. 
Anything less than ALL NUMBERS means traffic as opposed to the plan can transfer.  
 
See section 2.1.8 as show in the FCC 2003 Order at (FCC 2003 pg. 6 fn. 46) opening states:  
 

“Transfer or Assignment – WATS, including any associated telephone 
number(s), may be transferred or assigned to a new Customer, provided that: 
 

 Simple: “any” “number” can transfer. If 2.1.8 only allowed plan transfers it would not say 
“any number(s)—it would only mandate “all numbers.”  

9) The Third Circuit referred the FCC a 1995 controversy; however by 1996 Judge Politan had 
denied AT&T’s speculation that it was going to be deprived of shortfall charges for non-rendered 
service.   

Judge Politan understood the plans were pre June 17th 1994 immune from shortfall as they could 
be restructured. As the FCC 2003 Order stated Judge Politan did not refer the June 17th 1994 
exemption because Judge Politan understood it and this is the Law of the Case.  
 

 

A) Judge Politan: “Commitments and shortfalls are little more than illusionary 
concepts in the reseller industry—concepts which constantly undergo renegotiation 
and restructuring. The only “tangible” concern at this juncture is the service AT&T 
provides. The Court is satisfied that such services and their costs are protected. To the 
extent however that AT&T’s demand for fifteen million dollars’ security is 
premised on the danger of shortfalls, the Court finds that threat neither pivotal to 
the instant injunction nor properly substantiated by AT&T. March 1996 Politan 
Decision (page 19 para 1) 

B) Judge Politan: “Suffice it to say that, with regard to pre-June, 1994 plans, 
methods exist for defraying or erasing liability on one plan by transferring or 
subsuming outstanding commitments into new and better plans pursuant to AT&T’s 
own tariff.” May 1995 NJFDC Decision pg. 11  

C) Judge Politan: “In answer to the court’s questions at the hearing in this matter, Mr. 
Inga set forth certain methods for restructuring or refinancing by which resellers can 
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and do escape termination and also shortfall charges through renegotiating their 
plans with AT&T.” May 1995 NJFDC Decision pg. 24 

 

10) Furthermore the NJFDC Judge Politan Court determined in March 1996 that AT&T’s 
fraudulent use position which was “premised on the danger of shortfalls, was not “properly 
substantiated by AT&T” 
 

To the extent however that AT&T’s demand for fifteen million dollars’ security is 
premised on the danger of shortfalls, the Court finds that threat neither pivotal 
to the instant injunction nor properly substantiated by AT&T. March 1996 
Politan Decision (March 1996 Decision page 19 para 1) 

Having understood the fraudulent use assertion had no merit Judge Politan determined in his 

Court’s March 1996 Decision Page 16 para 1:  

The Court finds nothing in the Tariff F.C.C. No. 2 which prevents 
fractionalization, and contemplates a like finding by the F.C.C. Cleary, therefore, 
plaintiffs have established a strong likelihood of success on the merits. 3 

 

11) The FCC receives the 1995 controversy and denies AT&T’s sole defense of fraudulent use 
even assuming AT&T had merit to raise such a defense in the first place. FCC 2003 Decision pg. 
8 para 11:  

Based upon our review of AT&T’s tariff, we conclude that, even 
assuming that AT&T reasonably suspected a violation of the 
“fraudulent use” provisions of its tariff – which we do not decide 
– those provisions did not authorize AT&T to refuse to move the 
traffic from CCI to PSE. 

 

12) The DC Circuit did not reject or remand the FCC’s decision to deny AT&T’s sole defense of 
fraudulent use. The DC Circuit agreed with plaintiffs and AT&T that section 2.1.8 allowed 
traffic only transfers.  

13) The only controversy referred to the FCC was fraudulent use as that was AT&T’s sole 
defense as there was no controversy that section 2.1.8 allowed traffic only transfers and CCI 
must keep its revenue and time commitments.   

                                                           
3 “Fractionalization” was Judge Politan’s description for what is referred to as “traffic only” or 
“location only” transfer without CCI’s entire plan and all end-user accounts being transferred.  
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14) The DC Circuit could only review what was referred to the FCC. The DC Circuit was 
confused about which obligations transfer even though AT&T and plaintiffs were explicitly 
advising the DC Circuit that CCI must keep its revenue commitment. AT&T obviously would 
not have asserted as fraudulent use defense if CCI was not mandated by the tariff to keep its 
revenue and time commitment. Which obligations transfer was not a controversy the FCC 
needed to interpret simply because it was not a controversy between the parties in 1995. The DC 
Circuit was confused by the language in section 2.1.8 but it was not within the scope of its 
decision because the FCC was not tasked to interpret obligation allocation.  
 
 
The DC Circuit DC Circuit on page 11 fn2  
 

“How this enumeration affects the requirement that new 
customer assume “all obligations of the former Customer” 
(emphasis added) is beyond the scope of our opinion.”  

 
15) The DC Circuit decision states that this obligation allocation is “beyond the scope of our 
opinion” because DC was limited to reviewing only what was referred to and interpreted by 
the FCC. Therefore since it was not within DC’s scope to review it, then certainly it was not 
within DC’s scope to address it or remand it.   
 
16) Since the Commission was not afforded the opportunity from the District Court referral to 
interpret obligations the DC Circuit is precluded from addressing this issue and thus can’t 
remand it as it was never before the FCC as stated within DC Circuit Decision pg. 10 fn1.  
 

The Communications Act precludes us from addressing only those issues 
which the Commission has been afforded no opportunity to pass.” 47 U.S.C. 
Section 405(a). It does not prevent us from considering “whether the original 
question was correctly decided,” MCI v FCC, 10 F3d 842, 845 ( D.C.  Circ. 
1993), or whether the FCC “relied upon faulty logic.”  Nat’l Ass’n for Better 
Broadcasting v. FCC 830 F2d 270, 275 D.C. Cir. 1987). The analysis recounted 
above speaks to the soundness of the Commission’s ruling on the question 
initially presented, and not to any novel legal or factual claims.”    

 
17) The DC Circuit could only address the original 2.2.4 issue and whether 2.1.8 allows traffic 
only to transfer. Where it states on page 11 last line: “The petition for review is granted.” That 
simply means that only what was referred to the FCC 2.2.4 and can traffic only transfer without 
the plan was reviewed by the DC Circuit.  
 
18) The obligations allocation under 2.1.8 had already been stated by AT&T as customer plan 
obligations don’t transfer in order to assert its 2.2.4 fraudulent use defense under 2.2.4. The DC 
Circuit did not review obligations allocation as it was not referred to the FCC and therefore not 
reviewed and therefore can’t remand what the FCC was not afforded the opportunity to address 
and thus no remand. 
 
19) The case goes to NJFDC Judge Bassler after the DC Circuit Decision. AT&T has lost its sole 
defense of fraudulent use. AT&T creates a brand new controversy under section 2.1.8. Having 
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lost the fraudulent use defense in which AT&T understood CCI must keep its revenue and time 
commitment AT&T changes its defense and states that CCI must transfer its revenue and time 
commitment as its begins its “all obligations” intentional fraud on Judge Bassler.  
 
20) AT&T of course knew it had no evidence of such an animal existed where the revenue and 
time commitment transferred but the plan did not but AT&T pulls off the fraud on Judge Bassler 
as AT&T creates the new “all obligations” intentional fraud on Judge Bassler.  
 

 
 

Judge Bassler Oral Argument 
 
 
21) All about which obligations transfer under 2.1.8. 
 
THE COURT: PAGE 12:  
 
                But let's assume you're 
        10    correct in your argument and the only thing referred was a 
        11    fractionalization issue and the Circuit Court referral to the 
        12    agency is not as broad as defendants argue. 
        13    But assume that's correct.  What would prevent me at 
      14    this juncture from saying, you know, I don't want to make this 
        15    call as to what is encompassed by "all obligations."  Look at 
        16    that as being an interpretation of the tariff.  That matter  
        17    refer to the agency. 
 
Oral Argument Pg. 13: 

1 THE COURT:  I don't find much comfort in that because 
2 the agency wasn't focused on the term, "all obligations." 

 
PAGE 14: 
 
        15   THE COURT:  Tariff uses the phrase, "all obligations"? 
        16   MR. ARLEO:  Right. 
        17  THE COURT:  So the question then is, what does that 
        18    mean? 
 
PAGE 18: 
          Plaintiff Attorney Arleo:     
 
        10    We continue to find evidence that just undercuts any argument that shortfall 
        11    terminations are part of this all obligation language into 
        12    2.1.8. 
        13   THE COURT:  Why don't we have the agency say that 
        14    because if I call it wrong then we got another appeal to the 
        15    Third Circuit.  Then back to the agency again.  Then an appeal 
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        16    from the agency to the DC Circuit.  So, why don't I short 
        17    circuit it, just say you go back? 
 
Page 20 : 
AT&T counsel Guerra Arguing plan obligations transferring is the controversy: 
 
        15    We have been litigating 11 years because they say they 
        16    didn't have to transfer that.  I, frankly, don't understand. 
        17    They say that's a question of fact.  It's in every one of their 
        18    briefs, including briefs they submitted here.  They've done the 
        19    things.  They have transferred.  That's why they're fighting. 
        20    They have no intention of transferring them. 
 
 
PAGE 22 AT&T Counsel Guerra regarding discrimination claims: 4 
 
         8    MR. GUERRA:  It's a possibility.  But I think getting 
         9    the answer from the FCC is first. 
        10    Just as the FCC said, you don't get to this question 
        11    until you conclude that 2.1.8.  Required all these obligations 
        12    to transfer.  Because if it didn't, then AT&T didn't 
        13    discriminate with respect to the other parties allegedly allowed 
        14    to make transfers without switching the obligations over. 
        15    THE COURT:  If you waived it to the other ones, 
        16    assisted on it here -- 
        17   MR. GUERRA:  But already resolved the refusal here was 
        18    unlawful based on the language.  Tariff, you wouldn't need to 

                                                           
4 Regarding Discrimination Claims: Here is Exhibit S. NJFDC Oral Argument March 8th 1995 Pages 69 
through 72  

MR. BARILLARI: They have to qualify for it.                                                                                                             
THE COURT: What do they have to do                                                                                                                    
MR. BARILLARI: They have to have the same                                                                                                   
traffic patterns that the services are designed to                                                                                   
accommodate. Currently, they don’t have those traffic                                                                              
patterns.                                                                                                                                                                      
MR. HELEIN: No, your Honor. That is not true. 

Because 2.1.8 allowed traffic only to transfer, plaintiffs could transfer whatever traffic pattern AT&T 
contract tariff required. Day Traffic/ Night Traffic, Dedicated Service/Switched Service/Geo Located 
Service. Whatever traffic service was needed plaintiffs could accommodate. With over $100 million in 
billing in 1993 plaintiffs were by far the largest aggregator in the USA and had every conceivable pattern 
that could be transferred into a new Contract but AT&T simply wanted plaintiffs out of business. Here as 
Exhibit T is the RVPPP report that shows aggregator volumes and plaintiffs aggregate led the industry by 
far. So the NJFDC can also decide that plaintiffs were discriminated against as it demanded its own CT or 
wanted one that was already in the market and AT&T refused.  
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        19    get into discrimination. 
 
Page 23 -24 
 
       19  THE COURT:  Why does the agency have the more expertise 
       20  on making the call as to whether the tariff phraseology, "all 
       21    obligations" includes shortfall in termination? 
       22  MR. GUERRA:  Well, your Honor, first of all the FCC 
       23    interprets tariffs all the time.  It has an understanding of 
       24    what's common practice.  It has an understanding that no Court 
       25    would have.  The Third Circuit has always said interpreting 2.18 
                                                     
         1    is a job.  FCC, they identify generality, important social 
         2    policies. 
 
 
 
22) AT&T created in 2006 a new controversy regarding which obligations transfer under 2.1.8. 
Prior to Judge Bassler’s Court plaintiffs agreed with AT&T that CCI must keep its plan 
obligations (revenue and time commitment). That of course was the fundamental basis of 
AT&T’s only defense was fraudulent use under 2.2.4.  
 
23) AT&T kept its’ same outside law firm but switched out counsels. All the former AT&T 
counsels (Meade, Whitmer, Carpenter, Friedman) get exiled into Siberia and Joseph Guerra is 
tasked with pulling off the “all obligations” scam on Judge Bassler, which he also pulled on the 
NJFDC in 2015 as outlined on the FCC server: http://apps.fcc.gov/ecfs/comment/view?id=60001310889   
EXHIBIT I shows that in 2002 AT&T still had not mandated that “all obligations” must transfer 
as it states “may require the new customer to assume all of the current customer's obligations.” 
AT&T has never required “all obligations” to transfer on a traffic only transfer since toll free 
service started in 1967. It was an intentional AT&T scam that started in Judge Bassler’s Court.  
 
AT&T claimed to Judge Politan March 8th 1995 that there were thousands of transfers as of that date but 
AT&T of course can’t produce one in which the plan commitments transfer on a traffic only transfer. 

 NJFDC Oral Argument pg. 53: AT&T counsel MR. WHITMER (Here as EXHIBIT R) 

“But there are literally - - my guess is hundreds, if not thousands, of 
transfers that have happened among aggregators and aggregations plans.” 

 
24) Having lost its fraudulent use defense AT&T abandoned its 2.2.4 Fraudulent Use defense. 
AT&T obviously couldn’t take a fraudulent use position before Judge Bassler that CCI must 
keep its plan commitments to the 2006 created “all obligations” controversy that CCI must 
transfer its revenue and time commitment.  
 
25) Judge Bassler would have laughed if AT&T was simultaneously asserting that under section 
2.1.8 CCI must keep and must transfer the revenue and time commitment. So despite knowing it 
had no evidence AT&T rolled along with its new “all obligations” scam and AT&T gave up its 
sole defense of fraudulent use.  
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NJFDC Judges Bassler’s new controversy was referred by Judge Bassler in 2006 was: 

 
Resolve the issue of precisely which obligations should have 
been transferred under section 2.1.8 of Tariff No. 2 as well as 
any other issues left open by the D.C. Circuit's Opinion in AT&T 
Corp. v. Federal Communications Commission , 394  F. 3d 933  
(D.C. Circ. 2005).  

 
 
26) Judge Bassler referral confirms that the parties agreed that section 2.1.8 allows traffic only 
transfers. Therefore under the Administrative Procedures Act there is no controversy or 
uncertainty for the FCC to decide whether 2.1.8 allows traffic only transfer.  
 
The FCC page 11 para 15: 
 

The Commission has broad discretion under the Administrative Procedure 
Act and Commission rules to decide whether a declaratory ruling is 
necessary to “terminate a controversy or remove uncertainty.”5  When, as 
here, a petition for declaratory ruling derives from a primary jurisdiction 
referral, the Commission will seek, in exercising its discretion, to resolve 
issues arising under the Act that are necessary to assist the referring court. 

 
27) The DC Circuit agreed with plaintiffs and AT&T that 2.1.8 does allow traffic only transfers. 6 
Therefore the FCC no longer needs to decide whether 2.1.8 allows traffic only transfers as per 
the Administrative Procedures Act use of 2.1.8 for traffic only transfers as it is no longer a 
“controversy or uncertainty.”   
 
The controversy created by AT&T (after DC Circuit) before NJFDC Judge Bassler was that CCI 
must also transfer its revenue and time commitment under 2.1.8. There was never a controversy 
regarding which obligation transfers in 1995. In 1995 AT&T asserted a fraudulent use defense 
(2.2.4) in which AT&T conceded that under section 2.1.8 CCI must keep the revenue and time 
commitment.   
 
28) AT&T confirmed its sole initial defense of fraudulent use (2.2.4) that was relied upon in 
1995 to deny the CCI-PSE transfer was abandoned as AT&T reiterated its position to the FCC 
that it had before Judge Bassler. AT&T’s February 1st 2016 Comments to FCC page 6:  

                                                           
5  5 U.S.C. § 554(e); 47 C.F.R. § 1.2; see also 47 U.S.C. §§ 154(i), (j); Yale Broadcasting Co. v. FCC, 
478 F.2d 594, 602 (D.C.Cir.), cert denied, 414 U.S. 914 (1973). 
6 The DC Circuit pg.8:  

Absent such reliance, the commission provides us with little reason why the plain language of 
Section 2.1.8 fails to encompass transfers of traffic alone. 

DC Circuit pg.10: 
As the foregoing discussion indicates, we find the Commission’s interpretation 
implausible on its face. First, the plain language of Section 2.1.8 encompasses all 
transfers of WATS, and not just transfers of entire plans. 
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“The issue pending before the Commission is the 
scope of Section 2.1.8, not Section 2.2.4.” 

 

 
 
29) Section 2.1.8 has a 15 days statute of limitations to raise a defense. Not only did AT&T fail 
to raise a section 2.2.4 fraudulent use defense within the 15 days, AT&T incredibly raised its 
new “all obligations” scam under 2.1.8 about 11 years after the January 13th 1995 CCI-PSE 
transfer. AT&T claimed in a letter dated Jan 13th 1995 that there was still pending a security 
deposit issue that was holding up the Inga to CCI plan transfer and once that was done the CCI-
PSE transfer could be addressed but the fact show the Inga –CCI plan transfer that was ordered 
Dec 16th 1994 had already gone through and CCI was already getting AT&T credits. So AT&T 
can’t possibly claim that the plan transfer was tolling the traffic only transfer that was never 
denied by Jan 28th 1995 max date to meet the 15 days statute of limitations within 2.1.8.  Here as 
exhibit F are AT&T phone bill pages which are aggregator credits from AT&T to Florida based 
CCI. When AT&T requested a security deposit of CCI on the Inga to CCI Plan transfer, the 4 
Inga Companies plaintiffs attempted to transfer the same traffic directly from its plans to PSE.  
AT&T confirmed receipt of the Inga to PSE traffic only transfer and did not deny the order but 
simply never processed the order. There was simply no way AT&T was going to discount the 
traffic and was willing to intentionally violate its tariff in any manner possible to put plaintiffs 
out of business.   
 
30) Judge Bassler definitely wanted the question of which obligations transfer under section 
2.1.8 interpreted by the FCC the issue with that is that it is outside the scope of the Third Circuit 
referral. I would like to address within Judge Bassler’s referral: “as well as any other issues left 
open” but there are no other issues left open.  
 

 
AT&T’s Sole Defense of Fraudulent use  

was Completely Destroyed for Many Reasons 
 

 
 
A) FCC denied and DC Circuit reviewed due to illegal remedy. It is the Law of the Case. 7 
                                                           
7 If an appellate court (here D.C. Circuit) has not decided a legal question and the case goes to a lower court 
(here FCC) for further proceedings, the legal question, (fraudulent use) not determined by the appellate 
court (D.C. Circuit ) will not be differently determined on a subsequent appeal (Judge Bassler Referral) 
in the same case where the facts remain the same. Allen v. Michigan Bell Tel. Co., 232 N.W.2d 302, 303. 
Additionally an appellate court’s determination on a legal issue is binding on both the trial court and FCC and 
an appellate court ( DC Circuit) on a subsequent appeal given the same case and substantially the same 
facts. Hinds v. McNair, 413 N.E.2d 586, 607. (So both the FCC and DC Circuit by law must find that AT&T 
used an illegal remedy on fraudulent use so the case is moot. AT&T’s fraudulent use position is based upon 
obligations not transferring and thus is the same as plaintiff’s and answers Judge Bassler’s 2006 referral.) 
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B) Fraudulent Use Only Applies to Use of Services not –Non Use…. 
FCC 2003 Decision Page 5  
 

Second, the Bureau asked the parties to “comment on the remedy that 
AT&T’s Tariff FCC No. 2 specifies that AT&T may exercise if AT&T 
has reason to believe that its customer is violating section 2.2.4.A.2 of 
that tariff by ‘[u]sing or attempting to use WATS with the intent to avoid 
the payment, either in whole or in part, of any of the Company’s tariffed 
charges by … [u]sing fraudulent means or devices, tricks, [or] schemes. 
 
2.2.4.  Fraudulent Use - The fraudulent use of, or the intended or 
attempted fraudulent use of, WATS is prohibited.  The following 
activities constitute fraudulent use: 

 
Here as EXHIBIT H is how USE is actually defined:  

 
2.2  USE 
2.2.1.  General - WATS may be used for any lawful purpose 
consistent with its transmission parameters.  WATS is furnished 
for the transmission of voice and non-voice 
communications.  For non-voice communications, typical uses are 
data, facsimile, signaling, metering, or other similar 
communications, subject to the transmission capabilities of the 
service. 

 
31) AT&T relates the potential for shortfalls to the theft of service. AT&T’s logic is patently 
impaired. Section 2.2.4 deals with Fraudulent USE. The word use is the key word. There was no 
use of WATS which stands for WIDE AREA PHONE SERVICE. Service means an AT&T 
customer is using AT&T’s facilities. Shortfall is just the opposite –it is not using service.  
 
If AT&T wanted its fraudulent use to also include Non-Use it is must explicitly state so. AT&T 
suspecting that sometime years into the future that AT&T is going to be deprived of collecting 
on a revenue commitment does not constitute fraudulent use.  
 
The FCC said the same regarding fraudulent use to the DC Circuit:  
 
FCC July 2, 2004 Brief to DC Circuit pg. 13-14: HERE AS EXHIBIT D 
 

“The Commission also reasonably concluded that, even if the requested 
movement of traffic between CCI and PSE would violate the "fraudulent use" 
provisions of AT&T's tariff (a question the agency found it unnecessary to 
decide), AT&T's refusal to move traffic from CCI to PSE was not authorized 
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under the tariff's "temporary suspen[sion of] service" remedy upon which AT&T 
relied below. That ruling was more than justified, particularly given the 
requirement of 47 CFR 61.2 that tariff provisions be "clear and explicit" and this 
Court's holding that the FCC may decline to enforce tariff provisions against 
customers for failure to comply with that provision, Global NAPS, Inc 247 F.3d at 
258.” 

 
FCC Pg. 10 fn 65: The FCC speaking about the Fraudulent Use Provision:  
 

To quote the district court, “Words mean what they say.  Rules should not be changed in 
the middle of the game; and certainly not without notice.”  First District Court Opinion at 
21.   

 
32) The Commission said that if it were to decide if fraudulent use could be used to prevent a 
2.1.8 transfer it would no doubt find that tariff must be explicit and use is not non-use and thus 
2.2.4 does not prohibit 2.1.8.  
 
A shortfall by definition means that an amount of service was not rendered.  Shortfall in reality is 
a penalty and unless clearly justified by economic necessity not favored by the law or 
communications policy.  
 
Shortfalls, unregulated lead to windfalls, unjust enrichment and anti-competitive consequences.  
Shortfalls require payment of charges for services not rendered and are the antithesis of 
reasonable practices and patent examples of undue discrimination. 8 
 
33) HERE AS EXHIBIT C AT&T added provisions for failure to meet non-rendered shortfall 
within section 2.1.8 in 1996 and 1997 AT&T clearly understood that its Fraudulent Use section 
in Jan of 1995 did not apply to section 2.1.8. Common sense if Fraudulent Use applied to 2.1.8 in 
Jan of 1995 AT&T would not have found it necessary to add conditions to section 2.1.8 to 
address shortfall.   
 
34) The FCC’s R. L. Smith was involved in AT&T’s Tr. 8179 and Tr. 9229 tariff modifications 
due to AT&T’s concession that its AT&T’s fraudulent use provision did prohibit 2.1.8 transfers. 
Mr. Smith speaking about AT&T’s fraudulent Use section does not apply to Transfers or 
Assignments: HERE AS EXHIBIT J is the R.L Smith FOIA Notes.   
                                                           
8 Remember the CT-516 commitment was a $4.8 million commitment to obtain 66% discount. Plaintiffs 
revenue commitments were over about $33 million and provided AT&T with $54.6 million in revenue in 
Jan 1995 and plaintiffs only received a 28% discount. Therefore AT&T can’t claim that it would be 
equitable to charge such penalties even if warranted to maintain equity in the marketplace so as not to 
discriminate by giving one customer a better rate than another.   
 
Thinking my company was a direct AT&T customer and not an aggregator, AT&T account representative 
Mr. Slifka offered my Company a 51.3% discount with a monthly bill of $200 a month. My own business 
doing $200 a month in billing was entitled to a discount nearly twice what my aggregator Companies 
doing $100 million per year in billing actually received as an aggregator – 28%.  Such discriminatory 
discounting undercuts any argument AT&T would make that aggregators were rightfully subjected to 
shortfall charges because of the more favorable discount rates aggregators were provided.   
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Finally the provisions noted by AT&T here do not seemingly restrict TorA          
(Transfer or Assignment) per se but the new regs do, nor does it address TorA 
explicitly.   

 
R.L SMITH:  
 

Finally the provisions noted by AT&T here do not seemingly 
restrict TorA ( Transfer or Assignment) per se but the new regs do, 
nor does it address TorA explicitly.   

 
35) R.L Smith notes that AT&T’s fraudulent use defense was incredibly predicated on 
suspecting being deprived of shortfall of revenue commitment which by definition means AT&T 
is looking to get paid for charges in which it never renders service for and would be a windfall of 
profit:  

 
“Do we need to save AT&T from commitments per se? Why not just loss 
of pay for charges. If the moved locations are still with AT&T, they may 
well generate enough money to keep AT&T almost whole and not cause 
the need  for this intrusive method of protection.” EXHIBIT J 

 
36) Mr. Smith understood the fraudulent use section did not apply to transfer of service and not 
to shortfall commitments.  
 
Joseph Kearney spent over 20 years with AT&T and was familiar with AT&T’s fraudulent use 
section having gone through numerous classes on AT&T’s tariff.  
 
Here as Exhibit E was the letter Joseph Kearney provided and stated as the FCC’s R.L. Smith 
stated that AT&T’s 2.2.4 fraudulent use section does not apply to transfer of service:  
 

The section of the tariff referencing theft of WATS through fraudulent 
means does not apply. Theft of WATS deals with stealing service and no 
service was stolen. The same customers paid AT&T; therefore AT&T's 
claim that there is a theft of WATS is specious. 
………………………………………………………………………………
The FCC should not allow AT&T to hold claim on all aggregators' 
businesses under the specious claim they were being defrauded. AT&T 
is blaming the victim. There are no more AT&T aggregators. We didn't 
decide to cease our profitable small businesses; we were victims of a 
predatory AT&T through its obfuscatious and arbitrary tariffs and their 
interpretations du jour. 

 
37) Furthermore AT&T has never provided evidence showing that it had ever used the fraudulent 
use provision to prohibit a transfer of service transaction. Section 2.2.4 simply does not apply to 
suspecting that in the future a customer will not be able to meet revenue commitments. That is 
what AT&T’s deposits provision was for.  
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C) AT&T Abandoned the fraudulent use defense before Judge Bassler in favor of the new “all 
obligations” fraud. AT&T no longer asserted that CCI must keep its plan commitments and thus 
no longer had reason to suspect CCI would have deprived AT&T on meeting those plan 
commitments. Fraudulent use thus became a non-controversy post DC Circuit.  
 
AT&T’s February 1st 2016 Comments to FCC page 6:  
 

“The issue pending before the Commission is the 
scope of Section 2.1.8, not Section 2.2.4.” 

 
D) The DC Circuit and the FCC have both stated that the DC Circuit Decision is not a remand 
which means by definition there are no open issues. Since the fraudulent use defense was not 
remanded it is considered closed and therefore would not fit into the definition of what an “open 
issue” is within Judge Bassler’s: “as well as any other issues left open” statement. Judge Bassler 
was simply wanted the FCC to interpret all it could. However the FCC 2003 Decision at fn. 87 
and fn 94 stated that other plaintiff claims such as: discrimination, unreasonable practices and the 
duration of the June 17th 1994 exemption from shortfalls/termination penalties must all be 
handled by the NJFDC.   
 
 
E) Determined Meritless to begin with by Judge Politan in 1996 and the FCC in 2003 as the CCI 
plans were pre June 17th 1994 shortfall and termination charges immune.  
 
March 1996 Decision Page 16 para 1:  
 

The Court finds nothing in the Tariff F.C.C. No. 2 
which prevents fractionalization, 

 
FCC ---The plans were ordered prior to June 17th 1994. FCC Decision pg. 2 para 2: 
 

 “Prior to June 17, 1994, the Inga Companies completed and signed 
AT&T’s “Network Services Commitment Form” for WATS under 
AT&T’s Customer Specific Term Plan II (CSTP II), a tariffed plan, 
which offered volume discounts off AT&T’s regular tariffed rates.” 

38) The FCC in 1995 rejected AT&T’s proposal of Tr8179 (EXHIBIT K) which AT&T 
attempted to subjectively decide how much traffic could transfer before it mandated the plans 
must transfer in or to transfer the revenue and time commitment. The FCC rejecting Tr8179 was 
telling AT&T that it can’t be in the position where it was subjectively determining fraudulent 
intent. Here as Exhibit L line 5 is AT&T Counsel Carpenter advising The Third Circuit that the 
FCC understood that it was not implicit in 2.1.8 that it could force CCI to transfer its plan in 
order to force CCI to transfer the plan commitments (revenue and time commitments).  
 
39) Determining intent is why AT&T counsel Mr Meade certified to Judge Politan that the FCC 
had a problem with AT&T’s filing of Tr8179 in assessing fraudulent use (section 2.2.4) to stop a 
2.1.8 traffic only transfer.  
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Mr Meade explained that the new tariff change did not subjectively measure intent and it would 
be a prospective filing; thus CCI would not have to put up a security deposit against potential 
shortfalls charges:   
 
Meade certification See pg.7 para 15:  
 

“On October 26th 1995, AT&T Corp. filed Tariff Transmittal No 9229 with the 
FCC. Transmittal No 9229 addresses the problem implicated in the CCI-PSE 
transfer--- the segregation of assets (locations) from liabilities (plan 
commitments) --- in the following manner.  

 
 
 
Meade certification to Judge Politan pg.7 para 16  
 

The Deposit for Shortfall Charges included in Transmittal No. 9229 is a “new 
concept” that meets AT&T's business concern more directly, without 
addressing the question of intent. Because this is new, it will apply only to 
newly ordered term plans, and so would not be determinative of the issue 
presented on the CCI/PSE transfer.  
 

 
F) The traffic could be taken back from PSE to CCI within 30 days to meet commitments 
without having to restructure the contracts---so obviously the intent was to meet CCI’s plan 
commitments.  
 
FCC Pg. 7 fn 50:   
 

CCI and PSE did agree that the traffic could be returned to CCI upon 30 days 
written notice from CCI that AT&T required CCI to meet its commitments.  See 
Exhibit G to Petition.  Accordingly, at least theoretically, the traffic might have 
been returned to CCI at some point to enable it to meet any CSTP II obligations. 

 
G) Fraudulent Use is a fact based issue that is decided by the District Court not a tariff 
interpretation by the FCC. The NJFDC must first decide if the fraudulent use defense 2.2.4 can 
be applied against 2.1.8 and then if it passes that unsurmountable test then decide an even more 
unsurmountable test as to whether there is merit. AT&T counsels conceded that the plans were 
pre June 17th 1994 immune at the time of the Jan 1995 CCI –PSE traffic only transfer.    
 
40) The FCC’s AT&T tariff expert R.L Smith’s FOIA notes that were made February 21, 1995 
to FCC’s case manager Judith Nitche. R.L Smith commenting on AT&T’s fraudulent Use claim 
is a fact based judgment call that can’t be handled by the FCC in a declaratory ruling forum. The 
NJFDC already decided it by March 1996. HERE AS EXHIBIT J is the R.L Smith FOIA 
Notes.   
   

Two things to keep in mind about this one. First it indicates intent to and 
that is a judgment call which would have to be decided in a complaint 
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case if the matter came up…..‘it does not even take intent into account 
but assumes it is there”  
 

The DC Circuit Judge Ginsburg understood the plans were immune but the FCC advised Judge Ginsburg 

that the did not rule on the pre June 17th 1994 exemption provision that grandfathers CCI’s plans from 

shortfall and termination penalties.  The DC Circuit obviously believed that you really can’t evaluate 

being deprived of shortfall commitments (fraudulent use) without considering whether there would be 

shortfall commitments.    

DC Circuit (Pg. 27 Line 2):  

MR. BOURNE:  Well, CCI still had the obligation to pay its shortfall charges, 
and there's, there are other aspects to this that the Commission didn't rule on.  I 
mean, for instance --                                                                                                                     
JUDGE GINSBURG:  Whether they were grandfathered?                                                                       
MR. BOURNE:  Right.  So it could well be that there were little or no shortfall 
charges.  

 
41) Even if the FCC had ruled that AT&T’s tariff allowed AT&T to rely upon fraudulent use 
2.2.4 to deny a 2.1.8 traffic only transfer---the District Court has already determined in 1996 that 
AT&T’s fraudulent use defense which was “premised on suspecting shortfalls was not properly 
substantiated by AT&T”. Simply AT&T’s fraudulent use defense had no merit to begin with and 
that NJFDC decision trumps any FCC ruling that AT&T could have used its 2.2.4 section to 
deny the permissible 2.1.8 CCI-PSE transfer.  Any additional litigation if necessary on fraudulent 
use must be done by the NJFDC as it is a fact based issue (a judgment call as RL Smith 
correctly noted) that would trump a tariff interpretation as to whether AT&T used an illegal 
remedy in applying fraudulent use. 
 
 
H) AT&T never met the 15 days Statute of limitations to raise fraudulent use in the first place. 
 
I) The FCC has Already Ruled that Plaintiffs Could Assign Accounts When It advised 
AT&T that it Would Reject Tr8179. Tr 8179 Proposal HERE AS EXHIBIT K  
 
The fact that AT&T first filed Tr8179 and then filed Tr9229 was a concession that AT&T 
understood it could not rely upon its 2.2.4 fraudulent use provision to deny substantial 2.1.8 
traffic only transfers.  
 
42) AT&T submitted its Transmittal # 8179 to stop substantial traffic only transfers. When the 
FCC would not allow AT&T to put their changes in retroactively AT&T pulled the transmittal 
from the FCC so AT&T would not get an adverse decision.  If AT&T had accepted the 
transmittal with the grandfathering provision in it, AT&T knew it would have further justified 
plaintiffs account assignments, because plaintiffs Jan 13th 1995 CCI-PSE transfer was prior to 
AT&T’s February 16th 1995 Substantive Cause Pleading for Tr8179. If the Tr9229 filing went 
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into effect plaintiffs would have been grandfathered. AT&T instead replaced Tr8179 with 
Tr9229 (security deposits against potential shortfall).  
 
43) AT&T told the Federal District Court that the exact issue that was before the court was 
before the FCC in Tr8179. So this issue has already been resolved in plaintiffs favor. AT&T 
would never have attempted to file that transmittal for tariff change on account assignments if it 
really thought it could rely on other tariff sections. 
 
 
J) The CCI plans had already met its revenue commitment by over 3 months so the accounts 
could be moved without having to restructure the plans and plaintiffs could get the traffic back 
within 30 days.  
 
K) Here as Exhibit B is the FCC Oct 23, 1995 Order. It mandated that AT&T adhere to the June 
17th 1994 exemption and section 2.1.8 as AT&T was criticized by resellers for violating these 
tariff provisions. To obtain non-dominant carrier status conditions were imposed upon AT&T 
that were “designed to address criticisms of its business practices that resellers have raised 
in this proceeding and elsewhere.” This FCC Order was prior to the March 1996 NJFDC 
Decision. So AT&T already knew had its primary jurisdiction forum before AT&T ran to the 
Third Circuit and yelled primary jurisdiction. Judge Politan determined AT&T’s fraudulent use 
defense was meritless even without knowledge of the FCC Oct 23rd 1995 Order. Judge Politan 
nor the FCC or DC Circuit was presented with this evidence.  
 
L) AT&T settled with co-plaintiff CCI and AT&T did not pursue CCI for the $80 million in 
shortfall charges that it claimed constituted its basis for its fraudulent use defense, and on top 
of that it also paid CCI substantial cash! It is discriminatory for AT&T to claim that CCI did not 
engage in fraudulent use but the Inga Companies did on the same exact transaction. AT&T 
simply knew its sole defense of fraudulent use was totally bogus and paid substantial cash due to 
AT&T’s tariff violations. 
 
M) In order to bolster its fraudulent use defense AT&T counsel wrote a certification from AT&T 
account manager Joseph Fitzpatrick that Mr. Fitzpatrick later claimed AT&T twisted his words. 
Mr Fitzpatrick certification claimed that Mr Inga said he was going out of business. What was 
actually said was AT&T is forcing plaintiffs out of business because it is not providing plaintiffs 
a contract tariff like PSE that plaintiffs qualify for. This is the same Mr. Fitzpatrick that in a 
recorded conversation claimed the plans would never have shortfall if timely restructured.  
  
N) There was no way to comply to fraudulent use by transferring less as AT&T totally shut 
down 2.1.8 to all traffic only transfers as stated in the fax sent to plaintiffs by AT&T’s order 
processing manager Joyce Suek. As Judge Politan and the FCC’s R.L Smith stated AT&T’s costs 
are actually 100% covered by PSE. So how much can be transferred without AT&T merely 
suspecting that it is going to be deprived of not collecting payment for non-rendered service, 
i.e. shortfall?  
 
44) At what point does AT&T subjectively suspect intent that it is it not fraudulent use when 
how much traffic is transferred: 70%, 50%, 40%, 33.8%, 1% of the revenue can get transferred 
without being “suspected” of fraudulent use? The plans were pre June 17th 1994 grandfathered 
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there was zero reason to suspect shortfall. The Fraudulent use provision as R.L Smith noted has 
to do with actual theft of service------it was not intended to allow AT&T to subjectively suspect 
that AT&T may be years in the future deprived of non-rendered service i.e. shortfall of the 
revenue commitment. It was never contemplated by AT&T that the fraudulent use section could 
ever be used to stop a traffic only transfer between two AT&T customers as AT&T’s costs are 
covered. AT&T used an illegal remedy by totally shutting down traffic only transfers under 
section 2.1.8 so there was no way to comply by transferring less traffic.  
 
 
O) Plaintiffs did traffic only transfers to other plans prior to the CCI-PSE transfer. If according 
to AT&T all the obligations were transferred away then AT&T can’t make a claim that that CCI 
would deprive AT&T from collecting shortfalls as CCI’s plans no longer had any plan 
commitments left as of the Jan 13th 1995 CCI-PSE traffic only transfer.  
 
P) No Scheme: Plaintiff’s 2.1.8 transaction hid nothing. It was a direct bulk transfer without 
hiding anything which obviously indicates no scheme involved. A typical scheme would be one 
in which the party perpetrating a scheme does it in a manner that AT&T would not be alerted and 
this was not the case.   
 
Q) PSE and Plaintiffs used AT&T’s Enhanced Billing Option (EBO) which means AT&T did 
the billing to the end-users and AT&T would pay the aggregator. So the plan earned 28% 
discount and the end-users received 15% and AT&T would pay the 13% difference. If plaintiffs 
were looking to do a scheme on AT&T how would this scheme actually get accomplished when 
AT&T controlled the payments? AT&T simply would not pay the aggregator if there was a 
scheme. For example Plaintiffs had many plans and only one plan AT&T unlawfully applied 
shortfall charges in June of 1996. AT&T withheld payment on all plans and put plaintiffs out of 
business.     
 
R) Plaintiffs plans had an excellent crediting rating due to 5 years of service with AT&T. The 
credit rating enabled plaintiffs to subscribe to larger and larger commitments to obtain signing 
bonuses. If the CCI-PSE transaction was an actual scheme it would ruin plaintiff’s credit rating 
and prevent obtaining new plans with bonuses and force plaintiffs to put up many millions in 
security deposits.  
 
S) Further Evidence to Support AT&T Understood Prior to the CCI-PSE transfer that the Plans 
were Immune from the Shortfall Claims that AT&T justified in relying upon its Fraudulent Use 
Provision:    
 
 
45) Pursuant to a court order issued in this litigation AT&T received a copy of all these taped 
conversations. Many of these taped conversations were presented to the court in the form of 
citations to their content in briefs and affidavits submitted to the court. Although AT&T has had 
copies of these tapes since 1996 or before, it has not refuted them or attempted to contradict them 
in anyway. It is submitted that these tapes provide competent evidence of how AT&T’s own staff 
interpreted and applied AT&T’s tariff in the marketplace. When AT&T’s relevant tariff 
provisions are clear they support the positions my Companies asserted in favor of the manner in 
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which AT&T’s services were being aggregated and offered through that aggregation to the using 
public at attractive discounts.  
 
46) With this background, the following statements by AT&T’s own managers and employees 
are relevant to the issues in this proceeding: 
 
Tape 1 Side B Tom Umholtz (Senior Account Manager): 
"Restructuring definitely allows you to NOT pay the penalty." 
 
Tape 7 Side A Joe Fitzpatrick (Direct Account Manager): 
"[You] can restructure forever with no penalties as long as the RVPPID stays                                                    
the same, you will always be a pre-17th plan.” (Emphasis added.) 
Also, "You can TSA just accounts not the plan." 
 
Tape 13 Side A& B Joe Fitzpatrick: 
 "You can assign accounts from plan to plan." 
Also:  "Restructuring to avoid shortfalls can be done." 
 
Tape 14 Debra Kibby (Account Provisioning Manager): 
"Restructuring is not a new plan, this has always been like this in the tariff." 
 
Tape 15 Side A Joyce Suek & Lisa Hockert (Account Provisioning Managers): 
" Restructures are not new plans." 
 
Tape 15 Side B Joyce Suek: 
“Plan ID remains pre-June 17th, 1994 even after restructures.” 
 
Tape 19 Side A Cheryl Baldwin (AT&T Collections Manager):                            
This tape contains a discussion that demonstrates that individual accounts can be assigned 
without the plan itself moving.  Assignment of accounts requires no deposits of the aggregator. 
 
Tape 22 Side A Joyce Suek: 
"Need a brand new CSTP plan with a brand new RVPP ID to acquire term contracts of AT&T 
customers to the aggregator plan”. 
 
Tape 22 Side A Joe Fitzpatrick: 
"Work procedure issued from AT&T product house that restructures are not new plans.”   
 
Tape 23 Side A Janis Bina (Credit and Collections Manager): 
"Restructures are not new plans" 
 
 
 
Tape 23 Side A Maria Nascimiento (AT&T Manager): 
"You will get paid on back end of promos, therefore the restructures have to be considered not 
new. If they were new then you wouldn't get paid.” 
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Tape 25 Side B Greg Brown (AT&T National branch manager overseeing all resale and 
aggregation): "Restructures allow the aggregator to keep lowering commitment downward to 
avoid shortfall." 
 
Tape 27 Side A Tom Freeberg (AT&T Provisioning Branch Manager overseeing all 
aggregators):"Restructures are not new plans because it is not an expiration of a contract. You 
would have to take out a new plan with a brand new RVPP ID to enroll AT&T users who are 
under contract." 
 
Tape 27 Side A  Ron Orem (AT&T National Division Manager Head of Specialized Markets): 
In a conversation regarding AT&T's reinterpretation of their tariff saying that restructures are 
now considered new, but without AT&T’s having filed a tariff revision with the Commission to 
change these terms, Mr. Orem admits that -  "Giving you [the undersigned] an advanced warning 
would have made a lot of sense.” 
 
Tape 27 Side A Lisa Hockert: 
"Bottom line, a restructure is not a new plan period!" 
 
Tape 27 Maria Nascimento: 
"AT&T is standing by the tariff that restructured contracts were not new plans." 
 
Tape 27 Side B Maria Nasciemento: 
“Our attorneys now didn't support what we have been doing all along that restructures were not 
new plans.” 
 
Tape 28 Maria Nasciemento: 
“I explained to Maria that AT&T was forcing me to assign all my accounts because they were 
not providing me a contract tariff.”  
 
Tape 28 Side A Joyce Suek: 
"Post plans are ordered new only after June 17th 1994.” 
 
Tape 30 Side A Maria Nasciemento & Joseph Fitzpatrick: 
“New plan means brand new, the plan ID was never in existence before  
 
Tape 31 Side A Joe Fitzpatrick and Marie Nasciemento: 
On this tape a discussions is recorded about a special promotion promo that paid a bonus on a 
new plan. AT&T denied the Companies the bonus on a restructured plan at the time claiming in 
direct contradiction of itself that the plan was not considered new and hence not entitled to the 
bonus. 
 
 
Tape 33 Side A Andrea Anton (Combined Companies, my former co-plaintiff’s account 
manager):"Pre June 17th plans are always pre-June 17th plans even after restructuring!" 
Based upon these taped conversations, and hundreds of others, and my constant interaction with 
fellow aggregators, this is how these tariff interpretations played out in the marketplace. 
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T) Tariffed Reasons Why Restructured Plans Did Not Become Post June 17th 1994 plan 
and Continued to be Exempt from Shortfall Charges and Thus AT&T Knew Its 
Fraudulent Use Assertion was Bogus:  
 
47) June 17th 1994 Substantive Cause Pleading: AT&T attempted to retroactively add the pre 
June 17th 1994 exemption language when in a Substantive Cause Pleading that went on for many 
months as several petitions to reject were filed. If a CSTP II RVPP plan became a post June 17th 
plan upon restructuring AT&T wouldn't have needed to argue for months to make it retroactive; 
the plans would have automatically become post plans when restructured. AT&T knew that these 
plans would always be protected from shortfall penalties when timely restructured before the 
fiscal year end true-up dates.  
 
48) The tariff mandates that you must take a RVPP discount plan ID when subscribing to the 
CSTPII plan.  Plans that were newly taken out and assigned a new RVPP ID by AT&T after June 
17th 1994 had to always meet pro rata commitments if the customer wished to restructure their 
existing plan before the end of a fiscal year.   
 
49) Payment of Promotional Money:  AT&T ran promos and paid a signing bonus to newly 
issued RVPP ID plans if it was a new plan.  AT&T would not pay if it was a restructured plan 
where the RVPP ID was already in existence, unless the promo allowed it. AT&T stressed that 
these were not new plans. They said that even though the plan is beginning a new 3 year period, 
it was not considered a new plan; it was considered an old RVPP ID plan. AT&T had a name for 
this situation.  It was called a TASD plan, pronounced “TAS.”  It stood for a new TERM 
ASSUMPTION STARTING DATE (TASD). The old plan stayed in effect.  
 
AT&T asserted the plans would become new plans to make them post June 17th 1994 plans, but 
at the same time, AT&T asserted the plans were not new so plaintiffs couldn't take advantage of 
certain promo offerings and the ability to sign up end-users who were on AT&T term contracts.   
AT&T wanted the advantage both ways. The plans were both OLD and NEW. 
 
50) Payment of Back End Promotional Monies Proper On Restructuring as Plans are NOT New.   
AT&T ran several promotions that plaintiff’s enrolled for. Best in the Business, Winter, Spring, 
Summer, and Fall Promos, Fitness Promo, Silver Anniversary Promo and more. These promos 
had a front end signing bonus and a backend 13th month bonus. The tariff was very clear that the 
back end money would not get paid if the plan was no longer in effect. AT&T did pay the back 
end promos when the plans were restructured prior to the 13th month because the restructures are 
NOT considered new plans. The plans maintain the existing terms and conditions.  
 
51) Enrolling End-User LSTP Contracts without Penalty, Not Allowed when Restructuring.  The 
tariff (Here as EXHIBIT P) is very clear that end-users who were under term contracts with 
AT&T, called Location Specific Term Plans (LSTP’s), could leave their contracts with NO 
penalty if the aggregator was willing to take on their volume commitment into the aggregators 
(CSTPII/RVPP).  AT&T ONLY allowed this if the aggregator was taking out a NEW Plan with 
AT&T not a restructured one. Therefore confirmed restructured contracts are not considered new 
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plans and thus the plan does not lose its grandfathered status as it retains the former terms and 
conditions.   
 

The FCC’s 2007 Order Denies Judge Bassler’s 2006  
Section 2.1.8 Obligations Controversy as Not Expanding the Scope 

 of the Original Third Circuit Referral on Fraudulent Use 
 
52) AT&T was able to intentionally mislead Judge Bassler but was not successful trying its 2006 
created “all obligations” scam on the FCC in 2007. The FCC’s case manager Deena Shetler 
wrote the FCC order and it was issued on Jan 12th 2007. FCC2007 Order: (pg. 2 para 3)  
  

“As discussed in the 2003 Order on Primary Jurisdiction Referral, the 
Commission has broad discretion under the Administrative Procedure Act and 
Commission rules to decide whether a declaratory ruling is necessary to 
terminate a controversy or remove uncertainty. When, as here, a petition for 
declaratory ruling derives from a primary jurisdiction referral, the Commission 
also will seek to assist the referring court by resolving issues arising under the 
Act. That is our goal here. The district court's June 2006 order does not 
expand the scope of the issue previously presented. Rather, we have been 
asked to interpret the scope of section 2.1.8 of AT&T’s Tariff No. 2, a matter 
already extensively briefed by the parties.  

 
53) The original 1995 controversy that the FCC was asked to interpret was of course AT&T’s 
sole defense of 2.2.4 fraudulent use that became a non-controversy by March 1996. The FCC 
was advising the District Court that section 2.1.8 is a matter already extensively briefed by the 
parties” and there was no controversy or uncertainty in 1995 under 2.1.8. The parties agreed in 
1995 that 2.1.8 allowed traffic only transfers and CCI was required to keep its revenue and time 
commitment and be responsible for shortfall and termination liabilities.  The FCC was advising 
the FCC that any controversy regarding 2.1.8 was a new controversy that did not expand the 
scope of the fraudulent use controversy. Section 2.1.8 is not within the scope of the Third Circuit 
Referral. Even if it was it would be considered moot. 9 
 
54) The Third Circuit referred the FCC with the 1995 controversy of Fraudulent use. However 
the March 1996 Judge Politan Decision is overwhelmingly explicit that fraudulent use was no 
longer a controversy by March 1996.  
 
55) Under the Administrative Procedure Act the Commission decides whether a declaratory 
ruling is necessary to terminate a controversy or remove uncertainty. The only controversy or 
uncertainty was in 1995 of fraudulent use (2.2.4) not any issues under (2.1.8) and the 2.2.4 
fraudulent use defense was determined meritless by Judge Politan based upon the facts of the 
case.   

                                                           
9 Even if the FCC were to change the terms and conditions under 2.1.8 and decide that revenue and time 
commitments must transfer on a traffic only transfer, it would be a prospective tariff change and the CCI-
PSE traffic only transfer would be grandfathered.  
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56) The FCC obviously understood that AT&T was not arguing to Judge Bassler in 2006 that 
under 2.2.4 fraudulent use CCI must keep its plan commitments (revenue and time 
commitments) when AT&T was asserting in 2006 that under its all obligations scam that CCI 
must transfer those plan commitments.  
 
57) The FCC’s 2007 position is that AT&T’s February 1st 2016 statement that the “scope of the 
case is 2.1.8 and not 2.2.4” is a flat out wrong. The FCC understood the scope of the case was 
the 2.2.4., controversy in 1995 but it became moot by the March 1996 decision and it was a fact 
based issue anyway.    
 
58) If the scope of the case was 2.1.8 the DC Circuit would not have stated that determining 
obligation allocation under 2.1.8 was “beyond the scope of our opinion” (Supra pg.8) The 
position of the FCC 2007 Order was that there was no CCI-PSE 1995 controversy (i.e. AT&T 
defense) before the FCC regarding obligation allocation under 2.1.8 and thus the FCC did not 
need to interpret obligation allocation. AT&T of course outlined for Judge Politan in 1995 that 
CCI must keep its revenue and time commitment on a traffic only transfer. Only plan transfers 
like the Inga Companies to CCI plan transfer required the revenue and time commitment to also 
transfer. The reason AT&T misrepresented that the CCI-PSE transfer was a plan transfer and not 
a traffic only transfer was AT&T understood there was a difference between which obligations 
transfer between the two types of transfers. Section 2.1.8 has no sliding scale as to which 
obligations transfer based upon how much traffic is transferred. It’s either your pregnant or not 
pregnant. It is not horseshoes where close enough counts. As AT&T counsel Mr. Whitmer states 
(supra pg. 1) if the (home account/lead account) remains with the plan “the shortfall and 
termination liabilities remain” with plaintiffs plan and not transferred to PSE.   
 
 
59) The FCC understands AT&T has abandoned its fraudulent use defense as it can’t 
simultaneously argue fraudulent use (CCI Keeps plan obligations) and argue “all obligations” 
transfer that means CCI must transfer plan obligations. That would make absolutely no sense at 
all. A defendant can have numerous defenses; however they all need to be based upon a 
fundamental set of facts asserted. In other words AT&T can’t argue that under its tariff that “the 
former customer” both keeps and transfers its revenue and time commitments.   
 
60) What the Judge Bassler referral may have wanted referred are other claims of plaintiffs           
(discrimination, unreasonable practices and the June 17th 1994 exemption, illegal billing, and 
section 2.5.7 extension of time etc.) But the FCC 2003 Decision states at fn. 87 and 94 that these 
claims must be handled by the District Court.   
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CONCLUSION 
 All Controversies Resolved  

 
 
I) Account Movement Under 2.1.8:  
 
DC Circuit pg. 5 para 2.   
 

The specific question referred to the FCC was “whether section 2.1.8 permits an 
aggregator to transfer traffic under a plan without transferring the plan itself in the 
same transaction.” 

 
61) Yes. The key part of the Judge Bassler referral in 2006 is the Judge Bassler question itself 
determined that there is was no controversy or uncertainty between the parties that 2.1.8 was a 
tariff section that allowed traffic only to transfer without the plan. Both parties before Judge 
Bassler confirmed 2.1.8 has always been agreed upon by the parties since 1995 that 2.1.8 allows 
bilateral traffic only transfers.  
 
62) The FCC originally did not see that 2.1.8 allowed traffic only to transfer as it did not 
recognize the “any number” language in 2.1.8. The FCC 2007 Order accepted the DC Circuits 
finding that 2.1.8 allowed traffic only to transfer. FCC 2007 Order pg. 2 para 2:  
 

In its Order on Primary Jurisdiction Referral, the FCC initially 
concluded that section 2.1.8 did not apply to transfers of traffic 
alone. The United States Court of Appeals for the District of 
Columbia Circuit, however, found that conclusion to be incorrect.    

 
63) The FCC did recognize that traffic only can transfer without the plan by CCI simply deleting 
accounts and PSE adding accounts. This is also an acceptable way to move accounts and 
AT&T’s own counsel Charles Fash stated this method was also permissible. Under either 
transfer method, CCI as AT&T’s customer of Record keeps its revenue or time commitment.   
The fact that the FCC now understands there is no controversy or uncertainty that 2.1.8 allows 
traffic only transfers means the FCC does not need to rule on this.  
 
II) Obligation Allocation under 2.1.8:  
 
64) The FCC 2007 Order determined that the 2006 created obligations allocation controversy 
referred by Judge Bassler in 2006 “did not expand the scope” of the Third Circuit referral on 
fraudulent use. The parties agreed in 1995 when AT&T was asserting its meritless fraudulent use 
defense that CCI must keep its revenue and time commits. The FCC was basically saying that 
AT&T can’t create a new controversy in 2006 as justification why it denied the CCI-PSE traffic 
only transfer of Jan 13th 1995. Therefore obligations allocation is not a controversy that needs to 
be interpreted.  
 
III) Fraudulent Use: All the reasons supra pgs. 12-22 reasons A through T why fraudulent use 
does not apply and even if it did would be meritless and is a fact issue that the NJFDC must 
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handle if the NJFDC doesn’t simply decide that Judge Politan’s 1996 position is the Law of the 
Case as Judge Politan stated in his Courts’ March 1996 Decision Page 16 para 1:  
 

The Court finds nothing in the Tariff F.C.C. No. 2 which 
prevents fractionalization 

 
Given the fact that the only defense in 1995 was fraudulent use under 2.2.4 and that was resolved 
by March 1996 and is a disputed fact, the FCC must defer to the NJFDC on all disputed facts.  
 
The FCC case is absolutely moot. 
 
 
Very truly yours,  
 
Raymond A. Grimes  
 
CC: Client  
CC: FCC 
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EXHIBIT B  
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The FCC 1995 Order  
  

Relevant Excerpts of the FCC 1995 Order and its Effect on Plaintiffs Case  
 
 

  133.  Certain commenters raise issues implicating the "substantial cause" test.  The "substantial cause" test holds 
that tariff revisions altering material terms and conditions of along-term service tariff will be considered 
reasonable only if the carrier can make a showing of substantial cause for the revisions.  In response to concerns of 
IBM and API that AT&T be required to justify any changes to contract-based tariffs, we note that we recently 
affirmed the applicability of the "substantial cause" test to tariff revisions that alter material terms and conditions 
of a long-term contract, and we clarified that this test applies to any unilateral 
tariff modification by non-dominant as well as dominant carriers.  Accordingly, if AT&T files a modification to a 
contract-based tariff, we will take into account that the original tariff terms were the product of negotiation and 
mutual agreement, and we will consider on a case-by-case basis, in light of all the relevant circumstances, whether 
a substantial cause showing has been made.  We will apply the substantial cause test in this way in any post-
effective tariff investigation, pursuant to Section 205, and in complaint proceedings.  We also will consider, on a 
case-by-case basis, whether to allow customers to terminate contracts without 
liability. 
 
     134.  Finally, we note that AT&T has voluntarily committed to implement certain measures that are designed 
to address criticisms of its business practices that resellers have raised in this proceeding and elsewhere.   AT&T 
represents that the following reflects an agreement with the Telecommunications Resellers Association, and AT&T 
has committed to comply with this agreement: 
 
As a general practice, AT&T grandfathers both existing customers and subscribed customers (i.e., customers who 
have submitted a signed order for service) when it introduces a change to a term plan (including Contract Tariffs, 
term plans under Tariffs 1, 2, 9, and 11, Tariff 12 Options and Tariff 15 CPPs), and it commits to continue that 
process. In exceptional cases, however, grandfathering may not be appropriate either because: (1) a change is 
necessitated by typographical errors, a service inadvertently priced below costs, rate changes where no individual 
rates (post-discount) are increased, or other comparable circumstances, or (2) the change is necessary to bring 
clarity to a non- rate term or condition, where it is necessary to treat all customers alike (such as a change to the 
provisions for how orders are processed, but not including changes to the body of Contract Tariffs, Tariff 12 
Options or Tariff 15 CPPs). In such circumstances, AT&T commits for a twelve-month period to offer its customers 
the following additional protections not required of non-dominant carriers: - where AT&T makes any change to an 
existing term plan, AT&T will afford the affected customers 5 days meaningful advance notice of the tariff filing to 
give the customer the opportunity to object; provided, however, that for changes to discontinuance with or 
without liability, deposits and advance payments, or transfer or assignment of service, AT&T will file on 14-days' 
notice.  (AT&T would have the unaffected right to change underlying tariff rates -- such as a general change to SDN 
rates -- unless the term plan protected the customer from such changes.)  Where the affected customer(s) agrees 
to the revision, AT&T will note that agreement in its transmittal letter and file the change on 1 day's notice.  Where 
the affected customer objects to the change, AT&T will file the change with the Commission on 6 days' notice.  
With respect to the 14 or 6 days notice filings, the substantial cause test will be applicable to the same extent as 
it is today. 
 
     135.  AT&T has also voluntarily committed to report to the Common Carrier Bureau and to the 
Telecommunications Resellers Association Executive Board, on a quarterly basis, its performance in processing 
reseller orders.  This commitment is for a term of one year.  
 
In addition, for at least twelve months, AT&T will provide a single point of contact to receive reseller complaints 
not resolved through the first point of contact, the AT&T account manager.  Finally, AT&T represents that it has 
agreed with the Telecommunications Resellers Association to establish alternative dispute resolution procedures: 
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 AT&T is willing to establish a quick, efficient, commercially-oriented process for resolving disputes with its reseller 
customers.  AT&T is willing to enter into mutually agreeable private party arbitration agreements with these 
parties.  AT&T is also willing to develop with the Telecommunications Resellers Association Executive Board a 
model two-way Arbitration Agreement.  AT&T would be willing to enter into such an agreement with any of its 
reseller customers for resolution of commercial disputes between the reseller and AT&T under the following 
guidelines: 
 
a)   The Arbitration Agreement would be based on the United States Arbitration Act and the Commercial 
Arbitration Rules of the American Arbitration Association. 
 
b)   The Arbitration Agreement would bind each party to arbitration as the exclusive remedy for any covered claims 
that arise in the period covered by the agreement.  The covered period initially would be twelve months, but the 
reseller will be permitted to end the covered period earlier by providing at least 30 days prior written notice.  
 
c)   Covered claims would include all claims between the parties relating to tariffed services, the carrier-customer 
relationship 
between the parties, or competitive practices, except claims that tariff provision or practice is unlawful under the 
Communications Act would not be covered claims.  Covered claims would include, for example, claims that AT&T 
has misapplied or misinterpreted its tariffs, that the customer has failed to comply with its tariff obligations, or 
that either party has engaged in unlawful competitive practices such as misrepresentation or disparagement. 
 
 d)   The Arbitration Agreement would provide for a 90 day arbitration process, unless the parties agree to a longer 
period. 
 
     136.  MCI argues that AT&T's commitment in its September 21, 1995 letter to grandfather, at its discretion, 
existing customers adversely affected by unilateral contract changes (permitting them to receive AT&T 
performance on the same terms and conditions as the original contract), or allowing them to terminate their 
agreements with AT&T without liability if they pay under utilization charges, is "patently anti-consumer."  We note, 
however, that AT&T's October 5, 1995 Ex Parte Letter clearly addresses the concerns raised by MCI.  We believe 
that the commitments proffered by AT&T in its October 5, 1995 Ex Parte Letter contribute to addressing the 
tariff-related concerns raised by the commenters in this proceeding, and we therefore order AT&T to comply 
with these voluntary commitments. 
 
     137.  We also note that some of the tariff-related issues raised by commenting parties transcend the scope of 
this proceeding.  For example, questions concerning the application of the filed rate doctrine to contract tariffs 
may arise with respect to carriers other than AT&T. We intend to examine these and other questions in the 
context of our review of our regulatory scheme governing the interstate, domestic, interexchange industry.  
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to the question, your Honor. I’ll say it now because I  

don’t want to seem to have waited to say it later. 

$54 million of commitment is a very big number. 

and the tariff provides for the ability to get three 

 months of security. My belief would be that security 

deposits will be a smaller number on a regular basis than 

the security that was deposited here. 

          THE COURT: Would this be the biggest account 

that you have? 

          MR. WHITMER: $54 million is one of the largest  

commitments. 

          MR. BARILLARI: Your Honor, it would certainly be 

 one of the largest transfers we’ve ever done. 

          THE COURT: That could very well be. It’s  

possible. 

I’m not treating it lightly. This not like 

 transferring a Ford car to one person to another. We’re 

talking about a large operation. I understand that. 

          MR. WHITMER: But there are literally - - my guess 

Is hundreds, if not thousands, of transfers that have 

happened among aggregators and aggregations plans. 

          THE COURT: I would be interested in transfers 

where the aggregation is of a monetary value of some 

significance more than $2 million. 

          MR. BARILLARI: I don’t know that we have very 
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us. We’re being irreparably harmed because we can’t get 

these people back. 

Now, this case is about money. That is all it is 

about. 

          MR. WHITMER: That is true. 

          THE COURT: I know you would say something as 

sure as night follows day. 

          MR. MEANOR: Money’ on our side as well as money 

on AT&T’s side. 

However, the customers that are transferred will 

be getting a bigger discount through Public Service than 

they are getting now. I grant that our clients will be 

making more money that they’re making now. 

This case is about nothing but money. The only 

person who is not going to make any more money if these  

transfers go through is AT&T. Our clients will make more 

money and our customers who are serviced will save money. 

One more thing, your Honor.  AT&T has denied to 

our clients a contract tariff. If AT&T will give us 

Contract Tariff 516, which Public Service has and was 

lucky enough and smart enough to get, we’ll drop the case, 

take our customers back and pursue Contract Tariff 516. 

If we can put on the same economic basis as 

Public Service with respect to our customers, we’ll accept  

that as a compromise of this case. 
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MR. WHITMER: Contract Tariff 516 - - first of 

all, contract tariffs are a fairly new development in the  

Federal Communications Act regulatory scheme. What they 

are is a file tariff which embodies and effects, gives 

effect to terms and conditions that have been agreed upon 

between a carrier and subscriber. 

Part of the contract tariff is qualification for 

the contract tariff. The filed contract tariff. It 

provides that people who are similarly situated - - is that 

the phrase, Mr. B? Similarly situated? 

          MR. BARILLARI: Yes. 

          MR. WHITMER: That is not technically correct. 

          THE COURT: The concept. 

          MR. WHITMER: Substantively, that is the concept. 

If people can meet the qualifications of the 

contract tariff. They can ask  for the contract tariff and 

they can take service under the contract tariff if they 

qualify. 

I’m not aware of whether Winback & Conserve or  

Mr. Meanor talks about us and PSE. He’s representing all 

of them here. I assume the “us” was Mr. Inga’s companies. 

I’m not aware of whether Contract Tariff 516 was 

requested by Mr. Inga within the so-called open period, 

the period during which other people can seek to subscribe 

to it, or it wasn’t. 

What is clear is - - whether AT&T passed on it - -  



78 
 

I don’t know whether Mr. Barillari knows that, either. 

          THE COURT: What do you know, Mr. B? 

          MR. BARILLARI: Your Honor, as I stand here now, 

we have no record of one stop or Winback, either 

company’s - -  

          THE COURT: Is the window you - -  

          MR. BARILLARI: The window on 516 has been closed 

for over a year and a half. 

          THE COURT: Can you open up the window? Can you 

open up 516 again? 

          MR. WHITMER: No. 

          THE COURT: Can you file a similar to 516 

contract tariff? 

I’m not suggesting you do it. What I’m saying to 

you is in the spirit of cooperation Mr. Meanor has said: 

if you’ll give me a 516 tariff, I’ll drop the lawsuit. 

There will be no more litigation. As long as I’m treated  

the same as PSE. 

I don’t know what that means, Mr. Whitmer. I’m 

not going to judge it. 

What I’m saying to you is I think you should take 

under advisement why you can’t give him a 516. if there 

is some reason why he shouldn’t have it, then, of course, 

he shouldn’t have it. 

          MR. HELEIN: That is not true. 

          MR. WHITMER: A business negotiation is always  
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open. AT&T does not have unlisted numbers. 

          MR. HELEIN: Your Honor, can I speak to the  

contract? 

          THE COURT: You get an automatic dial. 

          MR. HELEIN: On the contract tariff issue very 

briefly. 

The contract tariffs, they’re under an obligation 

to - - open window and closed windows is a means of 

discrimination. CCI, Combined Companies, request a 

contract tariff promising AT&T $200 million in revenue, 

100 million of which would be Winback. They would gather 

from their competitors. 

AT&T stonewalled Combined Communications and 

wouldn’t give them a contract tariff. We could have filed 

a 406 for Combined Communications asking they be ordered 

to issue a contract tariff to us under the same thing they 

have denied service. That was the Commission’s notice of 

apparent liability against AT&T that they find them $1 

million back in January, which we provided you a decision  

on. 

The bottom line is these contract tariffs must be 

allowed to be resold. That is how AT&T persuaded them to  

give the permission to do the contract tariffs. 

They are in violation of that. They are 

stonewalling resale attempts by any customers which the 

notice of current liability also addresses. 
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          MR. WHITMER: That was aggregators who had  

contract tariffs is quite considerable, your Honor. 

          MR. MEANOR: There 2,000 about contract tariffs 

outstanding with AT&T. Another thing in the business 

we’ll show is Public Service Enterprises, a plaintiff in 

this case, is a subsidiary, basically, of General 

Electric. 

          THE COURT: I’m going to see you on Tuesday, 

March 21st. 

          MR. MEANOR: May I just finish one thing? The 

majority of Public Service is owned by General Electric. 

Hertz Technologies, a subsidiary of Hertz, is in the 

telephone reselling business as an independent, not an 

adjunct business. 

Formally, hertz subscribed to the tariff that 

gave it the maximum discount. Couldn’t use it all. It 

was in the side business of three or 400 reselling  

customers. 

The business is lucrative. The big companies are 

going into it. Hertz Technologies has subscribed to 

Tariff 12. We can’t get tariff - - if my clients except 

from Public Service, can’t get Tariff 516. We’ll take 

Tariff 12. 

          THE COURT: How about Tariff 12? Going once, 

going twice. 

          MR. BARILLARI: PSE has a Tariff 12. 
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          MR. MEANOR: PSE. 

          THE COURT: What about Conserve? 

          MR. BARILLARI: They have to qualify for it. 

          THE COURT: What do they have to do 

          MR. BARILLARI: They have to have the same 

traffic patterns that the services are designed to  

accommodate. Currently, they don’t have those traffic 

patterns. 

          MR. HELEIN: No, your Honor. That is not true. 

We have gone to AT&T. 

          THE COURT: We’ll see all you gentlemen, nine 

o’clock on Tuesday, March - - 
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